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■HE SSICR^TARY O^^ '^r^Z •■>4T^9R\Q9 



WASH 1 SGTO^* 



MAR I 6 1999 



Honorable Dan Glickman 
5t;c:siary of Agriciilmre 
Washington, D.C. 20250 

Dear Mr. Secretirj-; 

I am wnting concerning a longstaadir.g diopure regarding For: Reno, Oklahoma. ;he Cheyenne- 
Arapaho Tribes of Okiahonna, 'and Lhe USDA's Agriculcural Research Semce. 

The enclo&cd memorandum from John Le:5hy, Soliciior for the Depaxtinent of the Interior, to che 
Assistant Secretary - Indian Affairs sets forth the faccual and legal background of thb dispute. 
The mcmoarandurn concludes that the Tribe$ have a credible, equitable, if not a judi;;iaIlY 
cognizable, claim to ihe lands at Fort Reno. It also points out that the Tribes could, under :he 
Surplus Prcperty Act, gam tuie to some or all of the Fort Reno Sands now unaer the jurisdiction 
of the USDA were ihey declared ''excess" co ihc ne^s cf your Department. Senator Inouye ;uid 
then-Rtipresemative Bill Rjchardson urged the USDa tc consider this approach in 1994 when :he 
ARS facilitv at Fort Reno was slated for closure. 

I hope ihat you will give this matter stnous consideration. We will be happy to provide 2Xiy 
further information ycu may need. 

Sincerely, 




Enclosure 



:c: Jooii Leshy, Solicitor 

Ch&rles Rawls, General CourscK Department of Agriculture 
Kevin Cover, Assistant Secretary - Indian A.ffaiis 
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Unicitfd Sluices Departmeat of che Interior 



MdT.orarviuru 



OFFICE OF THE SOLICITOR 

FEB 2 S i9S9 



To: AS.^i^uat Sccreur^y^ UiAi^xi Affairs 



trovn: . Sc; 






Subject: Fon 5«no Lknd Claim by the ChevsTTTie-Arapaho Ttibes 

This memorandum reviews che legal mertEs of a cUlti by thti Chcycnne-Arapaho Tribes 
(Tribes) tp approximately 7000 acres of land near Fort Rcao, Oklahoma, including issues 
icidressed in a March 1994- raerriOrandun of che Office of General Counsel, Department of 
Agriculcurle (USDA) (copy artached). That memorandum concluded chat the Tribes ceded For^ 
Reno landfc m tin 1391 allotment agreem-ent and were compensared for that cession through a 
.965 Indian Claims Commi5.5ioQ (ICC) .settlement. Ttiar memorandum wa5 prepared to 
provide legiil background for the Agricuiture Department's consideration of a request by rhe 
Tnbeii to (Jeclarc mmcral rights under'Fan Reno success to federal needs. 

Ao explained in whst fallows, we believe rhe Tribes have credible arguments that they did not 
cede the lands in 1891. were not compensated For che lands, and accordingly have an equitable 
claim for tlhe reaim of the l^nds to [heir possession. The Tribes cannot pursue these 
arg^jments m court, however, because th.e Quiet Title Act. 28 U-S-C. § 2409a, requires that a 
ctvil actioiu for U.S. propterty commence wUhin twelve years of when the claim accrued. The 
claim accrued a half century ago. 

JSecause the Tribes have a credible equitable, if not judicially cognii^blc, claim to Fort Reno 
lands, theipossibiliry of reaiming these lands to the Tribe through administrative means should 
be considdred TTie USDA could use a provision of the Federal Property and Adminisnative 
Services Act (FPASA), 40 U.S.C. § 4S3(a)(2), to ti^inifer lande?cces3 to its needs, through rhe 
General St^rvices Admirjsrratioa, to the Department of the Interior to be held in trust for the 
Tribes. AS discussed farther below, a case might be made that at least sonne of Fort Reno Is 
excess; that \%, however, a determination for the USDA. ^ 

L Thfe Cheyenne Arapaho Tribes' Claim to the Fort Reno Lands 

A. Faittuai Background 

In 1367, ths Cheyenne d^ixd Arapaho Tribes signed a treaty with the United States which set 
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aside Q^ti^ia Imds in Oklahoma tor a re^ser^ation for the Tribes. C.J, Kappler, 2 Indian 
Affairs : Unvs a nd Tn^atLe s 984 (24. Ed, i9C4). The Tnbe:S never resided en die reserved 
lands '^nd the Department of die Imcrior recorniriendcd, after requesi:^ trom the Tribes, tiiat 
&ity be moved to the ncrihem side of the C^niidian River, stiil in OkJihoma, In 1369, 
President Grant signed an Exe::uuve Orci^r reserving apprcximacely 5.4 miilioQ acres for ihe 
Tribes and e5Libli.^h.mg a resep/aiioa for uie Tribes oa ihe Caii^dian River. In 1883, President 
Arthur signed an Hxecutive Order proclainiing a military re^ervatioQ (Fon Reno) on a 9.5CO- 
acce cract of land inside mc Tribes' rsiervacion. CJ. Kapplerr* 1 I ndian Affairs : La v^s and 
Trearjes 842 (GPO 2d ed. 1904). 

In 139L, the Cheyerme-Arapiiiho reservation was aiJocted and ''surplus" linds opened lo 
settlement by non-Indian serJers. See 26 Sm. 989 (Msxch 3, 1891). The allotment allowed 
adult [ndiai^ :o select 160 acre$, but ^pccificaJly excluded from selection lands cuiTecdy used 
for aiilicart/ and odier public purposes. Id, arc. IV, at 1023 The ailofment or" tribal lands and 
the openinjg of surplus lands to non-Indian settlement r^iiul[ed in the cransfer of ipproxiiB:ately 
4.6 millicia acres out of Iridiani ownership. 

In 1937, Congress ti-ansferxed jurisdiction over 1,000 acres of Fort Reno land to the 
DepartrnejQc of Justice (DOT; to establish a federal prison. ^ 50 Scat. 2Q0_ (May 24, 1937). tn. 
1963, 3.n Assistant Secreuaxy of the latenor transferred another nearly 1,500 acres of Fort Reno 
lands to DOJ See PLO 3089 (May 27, 1963), In 1948, Congress cransfsrred the remaining 
lands of Fon Reno, thtr. used by the Aimy'i reni(7Uat service, to USDA for use to "advance 
Lhe livestocJc iindagnculmral inreresis of the United States.' See Pub. L. No. 80-494, § 2. 62 
St^t. 197 (April 2i , 1943). Th^ ne;tt year, Congress began consideration of whether to retnm 
Fort Reno CO the Tribes. In both 1949 (H,R. 6111) and 1952 CR,R. 1631), bills to return Fort 
Reno to tM Tribes passed the House but died m the Senate. 

In 19S L the Tribes filed suit m the Indian Claims Commissicn jseekmg compensation for lands 
prev:ous}y ceded to the United States. Eventually the Tribes' claims were amended to include a 
prayer for relief that the ICC "exercise its power in equic>' to 3st a$idfi ... the jurisdictiou of 
the Department of Agriculture conferred by the Act of Apnl 21, 1948** (transferring Fort Reno 
from the Array to DO A). S^ Severed Petition 329-A, Chevemie-Arapaho Tribes of Indians of 
Oklahoma V. United States . ICC Docket Nos. 329 & 329-A (Nov. 1958) at 9. Eventually tht 
ca.-^c was sculcd. In September 1965, the Tribal Council, and Lhe next month the ICC, 
approved t s^rdement ^warding the Tribes 515 nullion for the 4,5 Tiillion acres of land zcdt^d 
in I39I. 16 ICC 162^65, 167-69 (1965). 



Discasslon 

1. The 1883 Executive Order probably contemplated that Fort Reno would be 
returned to the Tribes when the Army no longer oe^ded it. 

The 1SS3 Executive Order creachvg Fon Pseno was based on the assumpcion chat the Anny 
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would use the reservation for ".Titiimry purpoies excluyivsly," The War Department's request 
tc Presidenr Artnur ^o stated. Both rhe Order, and the .Axniy's request that the President sign 
it. were silent as to wheihcr the rescrvaiion was a permanent one or whether the Tribes 
retained iny r'ghLs to the land. 

Some other t^xecutivd orders creating mi!i[ar>' fort5 inside other Eadian reservations did address 
this issuet/ AlLhuugh the Fort Reno order did not, there are four argumeats for a 
coracmporary undersunding that F^rt Reno would be remnied to the Tribes when no longer 
needed for niiJiury purposes. 

First, Che Fort was apparently established to keep the peace among the Indians (to protect che 
Cheyenne and Arapaho from other Tribes) and to protect non-Indians, Sec Hearing on H.R. 
4756 Befbre the House Sabcomni. On Indian Affairs . 81st Cong. 1st Sess, (1949) at 95-96, 
102. 123. Because its reason for sx;istenc;e was so closely identified wi± the presence of the 
Tribes on the surrounding land, it '*ould be natural to assmne that, oncet that reason no longer 
obtained, die Tribes maintained a condnuing interest in the lands. 

Second, tihe 1883 Order did not provide compensation to the Tribes for Fort Reno lands. 
Severed Pteciaon 329-A, supra , at 9. By contrast, the ailciment of the Tribes* reservation 
eight years later, like the allotraent of many other reservations during the second half of the 
nineteenth century, included compensation (Si. 5 miilion). 26 Stat, at 1022-23. The failure to 
provide cfjsmpensation is an indicia that a permanent cession was not contemplated. See Sole ri 
V. Bartlett .. 465 O.S. 463, 469 n,10 (1984). 

Third, during congressional hearings between 1949 and 1952, a number of DOI officials, tribal 
members,; and residents of neighboring Oklahoma coramuoities testified that it was generally 
un<ierstoo<l Fort Reno lands were to be returned to the Tribes when no longer needed for the 
Army's F^rt. See Hearinys on H.R. 4756 Before the House gubcom iti. on Indian Affayrs. Slst 
Cong. , 1st Sess. (1949) at 79 (statement of Jesse Rowlodge, Trifcai Chairman); at 93 (statement 
of Kish Hawlcins, Tribal member alive dunr^g the late 1800s, asserting Fort Reno was 
escablisheii to prevent conflicts between Indians and non-Indians, with the intent to return lands 
to [he Tribes upon ftilfilbnicnt of this dut>'); at 9^-98 (statement of J.F. Nighswaxider. nou- 
Indian businessman from El Reno, Oklahoma, that the general community undcrstandii^g was 
that the Tribes still owned Fort Reno); and at 112 (letter from Guy Hobgood, BIA 



'^ Fort Supply Military Reserve (Jan, 17. 1883)', Kappler, supra , at 843 ("whenever - 
. , required by the Secretary of the Interior for Indian purposes the same shall be relinquished 
by the military"); Fort Washakie TMay 24, 1387), JdL at 936 ("the use and occupancy of the 
land in qmstion [is] subject to such nght, title, and interest as the Indians have in. and to the 
same, and that it be vacated whenever the interest of the Irdians shall require it, upon notice to 
tiiat effect to th^ Secretary of War"); Fort Du Chesne (Sept. 1, 1887), ji at 900 (identical 
language to that for Fort Washajcie). 
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•Sijpcrincendent, [o Coirjrjssioner Qnnd:an Affairs (April 20, l945). 

Founh, duT.iai^hiT.enc of a reservanon, iiice abrogstioa of any Indian right, "wilj not be lightly 
irjerrecl.' Soiem , 465 U.S. a: 470; Abse ntee S hawnee Tribg of Indiam v. Kan^^f 862 F.2d 
Uij, 1413 (.lOuh C'lt. 1988). TrnjCead, congressionai extinguishment of Indian tide raust be 
'plain 2nd unambiguous." Councv of Oneida v Oneida [ndian Nation . 470 U.S. 226, 248 
(19S5). $pt F Cohen, H:Hndbook of Fed e ral Indian Law . 221-25 (1982ed.). 

For these reasons, we thLnk the Tribes have a credible case that their mterest in the lands 
continued after the Foa was created. 

2, Ttje Tribes have a credible argument that the 1891 aUotroent did not cede Fort 
Reno loDds. 

As was the case with aliotmects tiisewhere, th*^ IS91 ailotnient of the Chevenne-Arapaho 
Reservation created a process to break up [ndian land holdings by conferring title in small 
parcels tobidividual Indians, This served the dual purpose of ailGwing encroaching tion- 
Iridians co: settle oa the resultiag "surplus" land, and promoting the assimilatioo of Indians intc 
ihc dominknt non-Indian culture. To this end. Articles II and HI of the 189i ailotment act 
provided: 

Sub ject ro the allotment of !a nd in sevcrairy"io the individual members of the 
[Tribes] as hereinafter provided for, znA subject to the cor^diticn^ hereinafter 
imposed . . . [the tribes] cade . . . a'! tr^eir ci^un. title ar4 Interest, of every 
kiry^i v:A character, in and to the hvm [iache 1869 Executive Order] 



■f ^* 



Out of [he lands ceded ... by Aniclc [l "hereof . . . each member of the said 
Cheyenne and Arapabo [sic] tribes of i.-uiaos over the age of eighteen years 
shajl have the right to select for hinasci: :r herself one hundred and sbcty acres 
of imd . . . 

29 Stat. 9%9, 1022-23 (emphasis added). On^! - 'he "conditions hereinafter imposed" was 
.\rticle IV; which prcvjded; ' No person ah a!! ' ; th e right to ^ ake tH S or her ^election of 
land in any part of said reservation that is ncii . ■■.! -.-?r occi^pied for ndlitarv . agency, school, 
ichcol-fanii, religious, or other public use s. " ' ' \i 1023 (emphasis added). 

The underscored language of Uiese two provisb :v> s ?ubject to at least two possible 
loteipreLat^Ous: The first is that they exclude rr.Jir.iry lands like Fort Reno only from selection 
by tribal members. Under this readijng, the Anrty s Fort Reno lands, while not open to 
selection, vvouid have been ceded to the United Scates iu 1391. This is the way the 
Agricuicur^ Department's memorandum assumes, without close analysis, that it should be read. 



"t 
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This is also the way DOC officials have read it in che p^SL See K.R. Rep. Mo. 1935, 52nd 
Cong,. Znd Soss. 5-6 (1952) (Icrter fVora DOI to Chairman, Commictee on laterior aiid Insular 
AffaL-s); iiii:l2iS> iii^a, ar 116 (leiter rroin DOI co Chairmaa, Comimccee oa Public 
Laads). Furtlier, a ScUcitor's Opinion addressing DOi's rachorty to issue righU'-of-way 
across allaacd Indian !ands stated in d ictum , also wiLhout close a-mlysis. that rcser/ed lands 
were nni excluded frocm Lhe I89I cession Smm^s of Ailocred Land.^ of Trib(!:s Qreaiiized Under 
Ok^ahQrnaJn dian We j fare .A^. 59 1,0, 1 , 2 (1945), DOI has, in the past, advocated fgr the 
rerum of Fort Reao to the Tnbes» but on the ground that the Tribes were madequar,eiy 
cornpensated for it. See Hearing s on R.R, 4756 Before :hg Hp a.^e Subcomiti. o n Ii^diln 
AffiiifS , 81st Comg., IstSess. (1949) at 116. 

^rhe odier possible bterpreLiiion, favored by -iie Tribes, is thac the overall cession was subject 
CO L^c conditiOiB articulated in .Ajrficle IV Under this view, laiids like Fort Reno with ongomg 
public i:se$ were uoi ceded by the Tribe La 1891. but remained ui theu" prior 5tatc of 
ownership; Tliree factors^ make this interpretation credible. 

First, in negotiarioas leading up to the IB91 aliotment. gGvemmeat negotiators assured the 
Tribes thai; only "surplus" lands would be ceded. ^, e^,, DOI Transcript of 1890 
Negouatiofis. passim . Since the Fort Reno lands were being used for militaicy purposes, they 
were nor 'surplus" in 1891, 

Second* many lands designated for religious, schooL and agency purposes in 1891 have since 
been recuns^d to the Tribes, See, e^, 74 Sut. 1029 (Sept. 14, 1960) (4,900 acres declared 
excess so school and agency needs); 56 Stat, 21 Ome 29, 1942); 52 Stat, 213 (Apr. 13, 1938). 
Additionally, some school and agency lands were '^old witii the proceeds held for the benefit of 
the Tribes. Sss 36 Stat. 533 (June 17. 1910); 33 Stat. 444, 447^8 (May 29, 1908). 

Trird» Lhere is the longstanding principle that, given nvo plausible interpretations of a sucute, 
imbiguities tnust be resolved in favor of me Indians. See Santa Clara Pueblo v. Martina^ . 436 
U,S, 49 (1978); £ryaji v. Itega Cty„, 426 U,S. 373 (1976): Cai penter v. Shaw . 280 U,S. 363 
(1930); Ccihen, su^^, ai 224-25. Construing the ambiguoiiLS interplay betsveea Ankles II & 
m and the conditioris in Article IV in the Tribes* favor would exclude Fort Reno lands frotn 
the cession. 



3, The Tribes ha?« a cr^fedible argument that tbey were not compensated for Fort 
iieno lands in tJhe 1965 ICC settlemenL 

The ICC u,'as established through the Indian Claims Conunisiion Act (ICCA). 60 Stat. 1049 
(Aug, 13, 1946), and was authorized to hear, iiaSLalia* claims for ** unconscionable 
consideration * In "treaties, contracts, and agreements between the claiinar^ and die United 
Sutes." ICCA § 2(3). The Tribes pursued a claiin in the ICC for dhc unconscionably small 
cofiiide ration for lands they ceded in 1391, ar.d also asked the ICC to "exercise lis power in 
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equity ro sa as:de . the jurisdicucnofthe Department of Agriculture coafened by the Act 
of April 21, 1943, ' S^ Severed Peticion 329-A, CTievcrme-Axapaho Tribes of rndian^ of 
Oklahoma , V t-'nicgd .Sute^, ICC Docket No5. 329'329-A (Nov, 1958) at 9. In October 1965, 
rile ICC reached a .s<;rJem<int tor S15 aiiiiion for rJie ceded lands. 16 ICC 162, 165 (1965). 
1'he Octot:j*;r sealement was to "fimliy $t'tUe ard dispose of a!l rights, claims or demaad.s 
which the pecicioner ha.^ assorted or could have asserted. ' Id, at 171-72. 

The Agriculture Department meincranduju concludes that this settled die Tribes* claim to Hon 
Reno. Tbere are, however, strong axgumeats to the conrxary. First, the Tribes's ICC ciaim 
for Fort Rene sought equitable r«lief; that is, chey asked*fbr the land back, aoc compecuiaticfi 
for i'u This is expressly aniculated in their prayer for relief that the ICC ""set aside . . . ine 
jurisdictioh conferred by the Act of April 21 , 1948." Early b its history, however (and well 
before the Tribe tiled its claixn), the ICC lijTLited its remedies to monetary relief, Osage Nation 
ofindians i v, Umted States . ICC Docket No. 9 (Dec. 30, 1948) at 12 (The ICCA *does not 
specifically iitate the character of relief the Cominission may grant, but this lack of specincitv' 
is not vital, for its provision:* pUtniy limit the relief to that which is corupensable in money"). 

Si;:cond, aad more import^int, the 1965 setdement could not have applied to the Tribes' claau 
:o Fart Reho because die Tnbe's claiira to it arose in 1948 (when the Aimy transferred it to 
USDA and ended its use for "military purposes exclusively''). This was two years after the 
ICC's jurisdictional cut-off date of 1946.' That is, if the Tnbes did aot cede Fort Reno in 
I89i» but In&iead retained an interest in tlie land that "vested" when die land no longer was to 
be used for nilitaiy purposes, their ciaim to ii did not ripen until 1948. Under diis view, 
although the ICC settlement awarded ftirther compensation to the Tribes for lands the Tribes 
ceded in 1891 , it did net include compensaacn for Fort Reno lands. 



4. Th^ Tribes' claim is untimely under the Quiet Title Act. 

Fcdersl sovereign Immunity insulates the United States from suit in the absence of an express 
waiver froin Congress. Block v. North Dakota, ex rel. Bd. of Univ and Sch, I^nds . 461 U.S. 
273, 280 (1983). Th« Quiet Title Act iQTA) is one such waiver, providijQg tlm the United 
States "may be named as a party defendajit ixi a civil action under this section to adjudicate a 
diiiputed title to real property m which the United States claims an interest, other than a 
security interest or water rights/ 28 U.S.C. § 2409a(a). The QTA provides, however, that 
all such claims "shall be barred unless !hc action is commenced withiit twelve years of the date 
upon which it accrued, '* § 2409a(g). The Tribe's claim to' Ft. Reno accrued when the land 



^'The ICCA provided that no claim accniLng after the enactment date of August 13, 
1946, could be. considered by the Commission. 2J.U.S.C- § 70a (1976), Claims accruing after 
that date wpre to*be heard by the Court of Federal Claims under 28 U.S.C. § 1505 (renamed 
the Couit of Federal Claims on October 29. 1992, 106 Stat. 4506, 45 16). 



6 
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ceased :Oibe us^d uir militjry purposes and wa.^ uransferred CO the USD A instead or being 
reramed Ho the: Tr-bes. The QTA also provides chac aciions ''^hali be dtjemed to have accrued 
on the diiie Lhie plauUiff or his predecessor in interest Icaew or should have kriown of the ciaim 
of me Uitkcd States. " l^ TYie consideratioa given in the late 1940s and the early L950s co 
^vheme^ Fort Reno qhouid be reaimed to the Tribes plainly (4emon5:ratc5 *diat the Tribes knew 
or should'. Vuve L^uwn about their claim ;o Fort Reno in 1948, when the Army traniferred the 
land to the USDA. Accordingly, :iie QTA deadhjie has long passed for ±em to bnng a chirr. 
for the tafid. 

II. The Vnited States D^partaiiiat of Agriculture could me the Federal Property and 
Admlnist|rative Services Act to transfer surplus lands at Fort Reno to the Tribes 

The Fort jReno lands that Congress a-aasferred in 1948 to USDA's Agriculture Research 
Service (AR.S) can he remn^d ro *.e Tribes ihrcugh application of the FPASA. 40 U.S.C. § 
483(a)(2) ■ if the lands are identified as "'iaderatiliied" and excess to the current needs of the 
agency. -Ui^derutili^fid^is defmed in die applicable regulations to mean "an entire property or 
pomoQ thiereof . . . (i) [wjhich is used only at irregular periods or LntetmittenLly by the 
accountable agency for cun"em program purposes ... or (ii) [wjhich'is used for current 
program purposes that can he satisfied with only a portion of the property," 41 C.F R, § 101- 
47.301(a)p), Any proper^/ detennined co be excess qualifies under FPASA for transfer lo 
Interior tq be held in trust for the Tribes.' 

We understand chat the ARS buildings a: Fort Reno take up roughly 25 acres out of the 7000 
now occupied by USD A (approximately 2,500 of the onginai 9,500 acres are uiied by the 
Juscice Department for prison facilities)/ Some of the rcmaLiing USDA acreage is used for 
grasslands, grazing, and other research projects. In 1994, when the Congressioo^l Researcn 
Service noted fort Reno employed only 5 scientists and had low research productivity 
compared |io sumlax ARS facilities, the Administration proposed that it be closed. Neither the 
House noil the Senate appropriation bills for FY 1995 would have appropriated ftinds to keep 
the facilit)i open, but funding was included in the conference report and the final btlL The 
Admiiusu-anon proposed closure again tn FY96 but again funding was irscluded at Uie eleventh 
hour in th^ Congress. 

The USDA is obligated to conduct an annual survey of real property ander its control to 






^ For a discussion of transfer of excess lands' to the Department of the [nterior to be 
held in tn^st for the benefit of an Indian tnbc, 3CS 6 U.S. Op. Off. Legal Counsel 172 (1982). 

F 

^ We understand that the Tribes are willing to discuss the transfer of the mineral estate 
with or without the entire land surface and make any reasonable accominodauon regarding the 
continued 'operation of the prison facilities, the ARS research facilities, and a national veterans' 
ccjmetery which has from time to time been proposed at Fort Reuo. 
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identify ;Und whica !5 either noc needed, underuciiizecl. or "rc[ bcuig put to optijnum use." -ii 
C.F.R. § LQL-i7.:Qi-2raXO. If USDa, through cfus ^rvcy or other meaji£, ccterruixies any 
prop<irtY or portion of property is excess lo li^ need;>, it mcs' fcpon rt,e detetnunation to ihs 
General iServices Aamixiiscrstion (GS A). Ii at: § lGL-;7.20l-2(a)G). Thereafter, iamcsr 
cases, lane uulLzacion regulations oatiir:e a screening process lo facilitate trarj;fcr of 'iie exc^^ss 
Isnd to other federal agencies, {d. ac § :0M7.2Q3-.2, 

Coxigrssi has made special provisiorb^ for exceas land Iixated v^/ittun tte bouudaiies of former 
Indian r^servatioos, induding those in Oklahoma. A 1975 ameudmeat to the FPaSA provides: 

The [GSA] Admirustrator siial! prescribe such procedures as may be aecessar>' :ji order 
to IQO^ without compensation to LKe .^e getjr^' of the faf^rior exc ess fe al prop errv- 
located within the reser/atiOn of anv :J;i.oup , b^A or T ibe of bdians which i$ 
res^oguized as eligible for services by the Bureau of Man Affairs. Such txc^s^ 
property shall be held in trust by ±e Secretary for the benefit and use of the group, 
baind, or tribe of Indiaos, withm whose reservation, such ejtcess reaj property ii located: 
Provided, That such ti-ansf?rs of real property wjrhm the State of 0) dahoma dh^ajl \^. 
rQ_^d_g_LQ_tbe S^retaiY o f the In te rior to be held 'ii tnjstTor Oklahoma Lgdlar^ rri^ys 
retogiuzed by the Secrctaiy of the Interior when such real property (I) is located withia 



1 

t30J4ndaries of former reser/adpns in OkJahoina as defined by the Secretary of Interior 
in<^ when such real propenv was held in trust b y the United ^tates for an Indian tribe at 
chgj tjme of acciuisition bv Lhe Uriited State ff-. . . 

40 U.S. C § 4S3(a){2) (emphases added) 

Based on to above FPASA provision, three requirsrneaw must be ^ati3fied for § 483(a)(2) to 
apply: (I) ithe tribe musr be recognized by die Secretary of the Interior, (2) the real property at 
issue must; be located within the boundaries of a fonner Indian reservadoo; acd (3) the 
property 4u$t have been held in crust when acquired by the United States for ofher feder^ 

purposes. '■ 

The Fort Reno lands currently occupied by USDA satisfy all three requirements, First, the 
Tribes are irecognized by the Secretary of die interior. .§«g 63 Fed. Reg. 71941, 71942 (Dec. 
30, 1998) J Second, Fon Reno lands are locac-d within the lirtuts of the former Cheyenne- 
Arapaho reser\'atioQ. The Secrcary of War's recomxnendatioQ to President Arthur expressly 
ceters lo F^furr Reno as Tocated uiiide the Tribes' reservatioa'ooundary: 

I have the houor to request that the followung-described tract of laud in tt)e 
Indian Territory, locate^ widiin t he lim its of ±e Cheveniicand Arap&ho Indian 
resdfvarion. crearsid by Executive ord^r dated August 10, IS69. be duly declared 
and i sec apart by the Executive a3 a miiiiary reservadon for the post of Fort 
Reno 
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Uccer of Roben T Lincoln co Lhe Presicent of July 17. 1833. quoted bi Kagpier. supra , at 

Third, cha UriiLcd 5La;es held che Fort Reno prop«uy in crust foi: -^he Tribes whea it created che 
Army's pps: in 1,883. Execucive Order reservations, l&e the one reserved for the Tribes in 
1369, are|h<:!d in cnist by the Uniitd Stares. &e Jenerailv Nevada v. United SLiteg , 463 (J.S. 
110, 1 15,' 127 (1983) (Pyramid Lake Indlm Reservatioa); Sevmourv, Superintenrient . 368 
U.S. 351J 354-56 (1962) (Colville Reservation); Cheveruie-Aracaho Tribes of Qklahoma v. 
Sc^ceof dklaJioma . 618 F 2d 665, 667 (lOttCir. 1980). 



la suin, if Lhe USD A identifies any of the Fort Reno lands as underutilized ajid detemuiies 
[hem CO txf excess to vs netds, the requirements of 40 U-S.C. § 483(a)(2) axe sariijried and the 
excess lands qualify for ixansfer co DOt to be held in coist for the CUeyenne-Arapaho Tnbes. 

HI. Conclusion 



Wnile the Tribes have a credible legal bisis for argumg that they reta^ined a right to the return 
of Fort Rejno lands upon abandonment of their 'uise for military purposes, the Quiet Title Act's 
twelve yeajf statute of limitations forecloses successful assertion of such a claim in court, 
However, Ithe USDA could use a provision of the Federal Property stiKl Aduunistrativc 
Services Ace (FPASA), 40 U.S.C. § 483(a)(2), co transfer la^d aud/or interests in land, such as 
Lhe tnineral estate under Ft. Reno, excess [o its nestiis, through the General Services 
Adtninistr^tion. t'o the Department of Uie Interior co be held in tni^t for the Tribes. 



